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A MESSAGE CONCERNING 


July, 1942 . . . Delivery of Baldwin's Officially Certified “KRS”—137 days 


after adoption. 


February, 1943 . . . Delivery of Baldwin's 1943 “KRS” Service showing all 


changes in the 1942 “KRS” with Dietzman’s annotations. 


November, 1943 . . . Publication of Baldwin’s Annotated Edition of th 


“KRS” with all laws to date, thorough annotations, and a comprehensive index 


compiled by experts. All in one volume. 
July, 1944 . . . Delivery of Baldwin's 1944 Service. THE ONLY PLACI 
WHERE THE 1944 LEGISLATION IS PUBLISHED ... THE ONL) 


PLACE WHERE CURRENT ANNOTATIONS CAN BE FOUND-—\WITH 
ALL OFFICIAL “KRS” NUMBERS AVAILABLE. 


Are You Still Waiting? Why? 


BANKS-BALDWIN LAW PUBLISHING COMPANY 
Oldest Law Publishing House in America—Est. 1804 


CLEVELAND 
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COMMISSIONERS MEET AT FRANKFORT ON FOURTH FRIDAY IN 








JANUARY, APRIL, JULY, AND OCTOBER 
thi 7 
idex 
The District Bar Meetings 
\CI The first of the summer district bar numerous Supreme Court decisions 
NL) eetings was held according to sched- in recent years have paved the way 
a ule at Paducah on July 18th. Both for administrative law in conflict with 
TH he afternoon and evening sessions previous conceptions of the law by 
were held at the Cobb Hotel; there the American people. He said, “To 
were twenty-five lawyers attending day you may be deprived of rights , 
he afternoon session and thirty-five by an edict of an administrative | 
9 attending the evening session. Hon. agency all without the due process ot 
f: L.. B. Alexander presided at the after- law.” 
noon session, and Judge Joe L. Price The second meeting was held at 
presided at the evening session. A Madisonville on July 19th. The after 
dinner was served between the ses- noon session was held at the Court 
sions at the Cobb Hotel. The speak llouse, with Hon. B. N. Gordon of ‘ 
ers for the afternoon were Hon. A. the Board of Bar Commissioners pre 
Ray Copeland, speaking on State Leg siding. Judge Ira Smith of Hopkins 
islation, and Maj. Herbert H. Lind ville presided at the afternoon session 
of Ft. Hayes, Ohio, speaking on “The The evening session was held at the 
Legal Problems of Servicemen.” At ae? gee : 
the evening session Hon. William B Madisonville name Club. fer 
Gess, president of the Association President Gess made his report to 
made his report to the bar, and Hon the lawyers, Mr. George S. Wilson 
Daniel Street of Louisville spoke on spoke on the statutes enacted by the 
_ ‘How Administrative Law Affects 1944 legislature, and Major Lind dis 






You.” Mr. Street pointed out how’ cussed the servicemen’s relief act 
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The Owensboro meeting was held 
according to schedule on July 20th 
at the Owensboro Country Club, and 
served at 

Holland, 


district 


was 
Miller 


and 


a barbecue supper 
Park. R. 


attorney 


legion 
()wensboro 
chairman, presided at the afternoon 
Carroll R. Byron, president 
Owensboro 


session, 
of the 
welcomed the visitors. 


Bar Association, 
William Wig 
ginton, Owensboro, spoke on new 
legislation as it affects practice of 
law. Maj. Herbert H. Lind, Fort 
Hayes, Ohio, was also a speaker on 
the afternoon program, as was George 
S. Wilson, Jr., Owensboro, a mem 
ber of the State 
Judge Sidney Lb. Neal presided at the 
night session. Speakers included Wim. 


Bar Commissioners. 


B. Gess, Lexington, president of the 
Kentucky State Bar Association, who 
gave the president's report to the bar, 
and LD. L. Street, Louisville, 
cussed administrative law. 


who dis 


The Russellville meeting was held 
July 21st in the Woman’s Club Build 
ing. Judge L. J. Felts was in charge. 
Hon. O. M. Smith of Russellville 
presided at the afternoon session. ‘Thc 
welcoming address was delivered by 
llon. James C. Lyne and was re 
sponded to by Hon. 5. T. Orendort 
of Bowling Green. Hon. G. Sam 
Milan, State Senator, spoke on New 
State Legislation, and Major Lind 
presented the subject’ “Legal Prob 
lems of Servicemen.” A _ six o'clock 
dinner was served at the club. Hon. 
John B. Rodes of Bowling Green pre 
sided at the evening session. l’resi- 
dent Gess made his report, and [lon 
Dan Street of Louisville spoke on 
“Hlow Administrative Law Affects 
You.” \n open discussion followed 
There were twenty-five out-of-town 
lawyers present. 

The 
was held as 
Ist. There 


The 


Cave 
August 
lawyers 


meeting at Mammoth 
scheduled on 


were eighteen 


present. afternoon session was 


presided over by Hon. J. R. White 
of Glasgow, who substituted for the 
chairman, Bob H. Smith, who could 
not be present. Mr. E. H. Smith 
welcomed the visiting lawyers. Majo 
Lind of Zanesville, Ohio, gave a very 
interesting address on the servic 
men’s legal problems and pointed out 
how the Bar Association and its mem 
bers could be of much help to th 
servicemen. He was _ followed |) 
lion. Cass Walden of Edmonton, wl 
is the State Senator from this dis 
trict and who talked of the legisla 
tion passed by the last General As 
sembly. Dinner was had in the hot 
dining room. The evening session was 
presided over by ex-Circuit 
V. H. Jones, who introduced Hon 
Wm. b. Gess, the president of th 
State Bar Association. Mr. 
made what he called a report to th 


Judy 


Cress 


association. It was in fact a very 
interesting address on the aims and 
purposes of the association in ils 
effort to be of real service to the in 
dividual lawyer. He was followed by 
the Hon. Elwood Hamilton, who gave 
a very learned and interesting dis 
cussion on administrative law. HH 
traced the history of the establish 
ment of commissions and bureaus 
charged with administration of th 
law, and called attention to the fall 
of governments which had central 
ized their government too remot 
from the people. He pointed out the 
dangers ahead for us, unless some 
thing was done to check the tendency 
of government to drift more and 
more toward government by conimis 
sions and bureaus. The meeting was 
adjourned at 10 p.m. It 
profitable meeting, and we wish that 
more lawyers could have been in at 
tendance. 


was a ver) 


The Bardstown meeting was held 
August 2nd. There were forty-two 
lawyers in attendance. The afternoon 
meeting was held in the Nelson (oun 
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ty Court House, with Hon. John A. 
Polin of Springfield presiding. Hon. 
Victor L. Kelly of Bardstown gave 
“A Word of Welcome.” Hon. Robert 
kK. Cullen, Reviser of Statutes, Frank- 
fort, spoke on “New State Legisla- 
tion,’ and Major Lind of the Judge 
Advocate General’s office spoke on 
“Legal Problems of Servicemen and 
How Civilian Lawyers May Assist.” 
A dinner was served at six o'clock at 
the Talbott Hotel, where the evening 
session was held. Judge Will H. Ful- 
ton, of the Court of Appeals, pre- 
sided. President Gess made his re- 
port. Hon. Elwood Hamilton, of the 
U. S. District Court of Appeals, spoke 
very interestingly on “How Ad- 
ministrative Law Affects You.” Hon. 
J. W. Gaines of Lawrenceburg used 
the subject “Ramblings,” and Col. 
Henry Stites of Louisville gave an 
impromptu talk. All. attending ex- 
themselves as being much 


pressed 

benefited. 
The Winchester meeting was held 

August 3rd. There were fifty lawyers 


in attendance. The afternoon session 
was held in the Circuit Court room, 
with Hon. Ashlin Logan of Win- 
chester presiding. Hon. V. W. Bush 
of Winchester extended the welcome, 
and Hon. Robert K. Cullen spoke on 
New Legislation. Major Lind spoke 
on the Problems of Servicemen. 
There was an open discussion after 
each address. The lawyers were en- 
tertained by Mr. Marcus Redwine 
with a “Watermelon Party” at his 
home from five to six o’clock. Dinner 
was served at six o’clock in the dining 
room of the First Methodist Church. 
Judge Robert H. Winn of Mt. Ster- 
ling presided at the evening session, 
which was held at the First Methodist 
Church. Visitors were recognized. 
Hon. Wm. B. Gess made his report to 
the lawyers, and Hon. John R. Bul- 
ock of Cincinnati, Ohio, spoke on 
How Administrative Law Affects 
You.” He stated, “Administrative 


law was first introduced in 1887 with 
the establishment of the Interstate 
Commerce Commission, and _ since 
that time has shown continued growth, 
especially in the past few years, with 
the setting up of governmental 
agencies. He expressed the opinion 
that administrative law was hardest 
on the small business man, as it was 
difficult for him to interpret and com- 
ply with the numerous laws affecting 
the operation of his business.” Judge 
Winn in his address said that, “it 
seems possible to practice administra- 
tive law without knowing , anything 
about it.” He read a section of an 
income tax law to illustrate his state- 
ment, pointing out that no lawyer 
present, nor possibly any other law- 
yer, and perhaps not even the writer 
of the law, could give a clear inter- 
pretation of the section. 

The Ninth District meeting was 
held at Cumberland Falls, August 
8th. There were forty-five lawyers 
present, and this is a larger attendance 
than ever before had in this district. 
The afternoon session was held on 
the terrace of DuPont Lodge, with 
Hon. Robert L. Smith of Corbin, 
presiding. Hon. H. C. Gillis of 
Williamsburg extended the welcome, 
and Mr. Cullen spoke on tie New 
State Legislation. Major Lind pre- 
sented the subject of “Legal Problems 
of Servicemen.” Dinner was served 
at six o’clock in DuPont Lodge Din- 
ing Room, where the evening session 
was held with Hon. L. O. Siles of 
Williamsburg presiding. The Presi- 
dent, Wm. B. Gess, made his report 
to the bar, and was followed by Hon. 
Hubert T. Campbell of Cincinnati, 
Ohio, who spoke on “How Adminis- 
trative Law Affects You.” Hon. 
John Grady O’Hara and Judge Tem- 
pleton of Jellico were also heard in 
extemporaneous talks. Judge Temple- 
ton is known as the “Sage of Ten- 
nessee,” and provided entertainment 
for the assembly. 





The Pineville meeting was held 
August 9th. Mr. F. R. Whalen, the 
district chairman, sent a personal let- 
ter of invitation to every lawyer in 
his district; there were thirty-five in 
attendance. The afternoon session 
was held in the Court House, with 
Hon. J. S. Forester of Harlan, Judge 
of the 26th Judicial District, presid- 
ing. The welcome was extended by 
Hon. H. L. Bryant of Pineville. Mr. 
Cullen spoke on the New State Legis- 
lation, and Major Lind on the Serv- 
icemen’s Problems. Dinner’ was 
served at six o'clock at the Conti- 
nental Hotel, where the evening ses- 
sion was held with Hon. Kenneth H. 
Tuggle of Barbourville presiding. 
The president made his report to the 
attorneys, and Hon. Hubert T. Camp- 
bell spoke on “How Administrative 
Law Affects You.” The chairman 
reports that all lawyers present were 
very well pleased with .the excellent 
and efficient manner in which each of 
the speakers treated his subject. 

The District Bar Meeting for 
Breathitt, Knott, Leslie, Letcher, and 
Perry counties was held at Hazard, 
August 10th. The sessions were 
held in the Kentucky and West Vir- 
ginia Power Company’s air-condi- 
tioned assembly room. The dinner 
was served at the Grand Hotel. The 
visitors were welcomed by the Dis- 
trict Chairman, Judge Roy Helm of 
Hazard, Judge of the 33rd Judicial 
District. Judge Chester A. Bach of 
Jackson, Judge of the 35th Judicial 
District, presided at the afternoon 
session. The speakers at this session 
were Congressman A. J. May of 
Prestonburg ; Hon. Robert K. Cullen, 
Statute Reviser of Frankfort, whose 
subject was, “New State Legislation 
Affecting the Practice of Law,” and 
Maj. Herbert H. Lind, of the Judge 
Advocate General’s office, Columbus, 
Ohio, who discussed, “Legal Prob- 
lems of Servicemen and How Civilian 
Lawyers May Assist.” Judge R. 
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Monroe Field of Whitesburg, Judge 
of the 36th Judicial District, presided 
at the evening session. The speakers 
at this session were Hon. Marcus C. 
Redwine, Bar Commissioner, of Win- 
chester; Hon. Wm. B. Gess of Lex- 
ington, president of the Kentucky Bar 
Association, who delivered ‘The 
President’s Report to the Bar,” and 
Hon. Hubert T. Campbell of Cin- 
Ohio, whose subject was, 
“How Administrative Law Affects 
You.” Each county was represented 
Thirty-six lawyers were in attend- 


cinnati, 


ance. 

The Ashland meeting was _ held 
August 15th in the Hotel Henry Clay 
Ballroom. The meeting was arranged 
by Hon. Clyde R. Levi, the district 
chairman, who is also Mayor of Ash- 
land. Judge A. W. Mann presided at 
the afternoon session. Hon. Robert 
L. Cullen spoke on “New State Leg- 
islation” and Major Lind on “Legal 
Problems of Servicemen.” Dinner 
was served at six-thirty. Mr. Levi 
presided at the evening session and 
recognized the visiting lawyers. The 
wives of the lawyers were invited to 
the dinner and evening session, and 
quite a few accepted the invitation. 
Mr. Gess, our president, made his 
report. The wives of members of 
the Boyd County Bar Association who 
are serving the Armed Forces were 
introduced. Hon. Thomas M. Gal- 
phin, Jr., of the Louisvillé bar spoke 
on “How Administrative Law A ffects 
You.” There were sixty members ot 
the bar in attendance. 

The Paintsville meeting was held 
August 16th at the Paintsville Coun- 
try Club. There were forty lawyers 
in attendance. The afternoon session 
was presided over by Hon. Z. Wells 
of Paintsville, who as district chair- 
man had charge of the arrangements 
for the meeting. Hon. James W. 
Turner of Paintsville extended the 
welcome. Senator Ira See of Louisa 
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and lon. Robert K. Cullen of Frank- 
fort spoke on “New State Legisla- 
tion.” Major Lind spoke on “Legal 

Problems of Servicemen.” Dinner was 
served at six-thirty. Judge J. IF. 
Bailey of Paintsville presided at the 
evening session. Visitors were recog- 
nized. President Gess made his re- 
port and Hon. Thos. M. Galphin, Jr., 
of Louisville spoke on “How Admin- 
istrative Law Affects You.” The 
chairman reports that the speeches 
were all good and that much interest 
was shown. 

There are three more meetings yet 
to be held at Lexington, Covington, 
and Louisville. The Journal will try 
to give a report on these meetings 
when held. 


U. K. PROFESSOR PUBLISHES 
BOOK 


Professor Roy Moreland, of the 
College of Law, University of Ken- 
tucky, is the author of a new text 


on Criminal Negligence just pub- 
lished by the University of Kentucky 
Press 

Because of the ever-increasing 
number of injuries and deaths re- 
sulting from the wanton and _ reck- 
less use of automobiles, firearms, and 
other dangerous agencies, Criminal 
Negligence has become an important 
subject. On the civil side, the law 
of Negligence has been stated with 
considerable accuracy, but on the 
criminal side, the cases are in con 
fusion. The purpose of this treatise 
is to state clearly the law of Criminal 
Negligence. 

In addition to a discussion of the 
common law, the book contains a re- 
view of the statutory regulations of 
Criminal Negligence in the various 
states and suggests model statutes. 
There is an appendix of forms of 
structions to juries. The book 
should be of practical value to the 
profession. 


Under date of August 2, 1944, the 
office of the General Counsel of the 
Office of Price Administration, Wash- 
ington, D. C., advises our Association 
secretary that it is seeking to employ 
lawyers to assist in carrying out the 
anti-inflation program, and request 
the aid of the Association in putting 
the Office of Price Administration in 
touch with any attorney who might 
be qualified for work with the O.P.A. 
and interested in joining the legal staff 
of the National Organization or one 
of the Field offices. 

The legal staff has substantive 
problems to investigate and solve in 
the fields of statutory interpretation 
and constitutional law which are of 
vital importance to the success of the 
economic stabilization program. In 
addition, the O. P. A. is in the process 
constantly of developing administra- 
tive procedures in accord with the 
trend toward the most expeditious 
solving of quasi-legislative problems 
and the fairest and most prompt 
carrying out of its quasi-judicial func- 
tions. Further, it maintains a staff 
assigned to enforcement matters with 
research, briefing, and civil trial and 
appellate litigation activities. 

The office is in a position to utilize 
a number of experienced attorneys at 
salaries of from $4,400 to $6,200 and 
in addition can offer employment to 
a number of younger attorneys. 

In writing the office desires the fol- 
lowing information: 

1. Name 

2. Address 

3. Age 

4. Law school or nature of other legal 
education 

Approximate rank in law school 

Type of present practice or em 

ployment 

Probable salary expected 

Any outstanding legal 

ments 


achieve- 


Address Richard H. Field, General 
Counsel, O. P. A. Washington, D. C, 




















We understand that the moving 
picture industry employs technical ad- 
visers to insure historical, technical, 
and factual exactness of incidents 
portrayed on the silver screen. 


They are extremely careful to 
exactly reproduce the clothing styles 
of the period in which the story is 
assumed to have occurred. They go 
to great expense to insure accuracy 
in this and costumers are often at 
their wits’ ends to meet these require- 
ments. 


There are many scenes played in 
the picturés depicting court room in- 
cidents. In these it would seem the 
industry has neglected to provide a 
technical adviser, or if such was em- 
ployed he has failed to function. 


So many court room scenes are 
portrayed that could not have hap- 
pened in any court room. When these 
occur the lawyer in the audience is 
jerked out of his reverie by the sud- 
denly emphasized thought that the 
whole thing is fiction, when he had 
chosen to look upon it as a true por- 
trayal of fact. 


We recall one instance where a 
grand jury scene was played and the 
attorney for the defendant appeared 
before the grand jury, introduced his 
witnesses and made an argument to 
prevent an indictment. This could 
not happen in any jurisdiction. An- 
other very common error is for the 
actor who is playing the part of an 
attorney to interrogate a witness and 
then immediately turn to the jury and 


argue the truth or falsity of the state- 
ments made. 


In almost every court room scene 
incompetent questions are propounded 
and answered. 


It may be argued that such is per 
mitted under literary license in order 
to make a good story. But a good 
story could be told, interest held, and 
entertainment provided without such 
flagrant violations of the fundamental 
rules of procedure. 

Such cause the legal fraternity to 
lose interest in the picture. 


Every member of the Kentucky 
bar has a relative, a friend, or an 
acquaintance serving somewhere with 


the armed forces. Maybe he is to 
day in a fox hole, being careful not 
to let his head show above the ground 
surface, maybe he is a clerk check 
ing the goods and supplies in some 
isolated warehouse, maybe he is wing: 
ing his way over hostile territory or 
the broad expanse of one of the large 
oceans, but wherever he is, he 8 
still that same relative or friend or 
acquaintance. His tour of duty will 
be over, he will return to his quarters, 
there to be alone with his memories 
until the next duty calls. He would 
appreciate a letter more than an) 
of us can suspect. He does not want 
an essay, he does not care to have the 
philosophies of the ages expounded 
to him, but he does want to know whe 
the girl around the corner is keeping 
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company with now, how many of his 
old gang are in the Army or in the 
Navy, whether any of them have been 
discharged and if so why. He wants 
to know if the crowd around the soda 
fountain are still gathering and what 
became of the “doll” who used to 
serve the drinks. He wants to know 
the high school football schedule, 
whether it is considered a tough one 
and who made the team this year, all 
this and much more of local interest 
he wants to know. 

There can be no more pathetic 
sight than for one of these boys to 
go to mail call, with expectancy and 
happy anticipation written all over 
the sun-tanned and weather-beaten 
face, and then learn that no one at 
home thought enough of him to write 
him a letter. 

A grateful and everlasting friend 
can be made with such a letter and 
the morale of the soldier kept at its 
highest with such a little effort. 

Write that letter today. 


a 


The JouRNAL is in receipt of the 


new volume of Annotations of the 
Statutes, prepared by the State Stat- 
ute Revision Commission. 

A percursory examination of the 
volume indicates that it is all the 
Statute Commission claims for it, and 
that it will fill the long-felt need for 
such a volume by the profession. The 
annotations appear to be exhaustive 
and complete. 

As an example there are four and 
one half pages of annotations of sec- 
tion 403.020, Carroll’s Statutes 2117, 
which is the statute setting out the 
grounds for divorce. Other sections 
seem to be as amply annotated, and 
furthermore the annotations are right 
up to date. We noticed some of them 
up to almost the last volumes of West 
Kentucky Decisions of Southwestern 
Reporter, 2nd Series. 


The whole volume is larger than 
the Statute volume. It is the 
JourNAv’s belief that the volume will 
prove completely satisfactory to the 
profession. 


Many people are expressing their 
views as to what the salient provisions 
of the peace treaty when made shall 
be. Before any peace treaty of any 
kind is made there are certain things 
the accomplishment of which must 
be fulfilled. The American people 
and, we think, our allies, will be satis- 
fied with nothing less. The principal 
one of these is that the German and 
Japanese people must be made to 
know, in acts and language which 
they can understand, that they have 
been thoroughly and_ everlastingly 
beaten. The allied armies must march 
victoriously through the streets of 
serlin. No German or Japanese 
citizen must be permitted to harbor 
the delusion that he might have won 
the war. The idea that the people of 
Germany are molded from a superior 
grade of clay must be banished. The 
idea that the Japanese are divinely 
appointed to rule the world must be 
exploded. If this cannot be accom- 
plished by education or if education 
is too slow then they must be made 
to accept it by force. Accept it they 
must. As long as one nation or one 
race of people who believe themselves 
superior to all other people or that 
they are divinely appointed to rule 
over and oppress their neighbors, re- 
mains on the face of the earth there 
is grave danger of a repetition of 
the disastrous war in which we are 
now engaged. Both the Germans and 
the Japanese must be compelled to 
accept the philosophy that “I am as 
good as you are, and you are as good 
as I am.” No other philosophy will 
promise an enduring peace, 
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Water Boundaries 
By FRED K. READ 


EDITOR'S NOTE: 


Mr. Read is a practicing lawyer at 


Covington and an assistant city solicitor of the City of Coving- 
ton. Before entering the profession he was a newspaper reporter 
on a metropolitan daily newspaper. 


Much confusion has existed in the 
United States as to water boundaries. 

In England, at common law, the 
beds and shores over which the tide 
ebbed and flowed were owned by the 
crown, all other lands beside and un- 
der the waters being susceptible of 
private ownership, and this regardless 
of the navigability of the waters. 


Some American courts have said 
that in England only the tidal waters 
were im portant highways of com- 
merce and that the common law 
should not be applied in this. country 
with its thousands of miles of great 
and navigable, though non-tidal, 
streams. 

Other courts have been influenced 
by the fact that the lands in their 
jurisdictions were originally gov- 
erned not by the common law but 
by the laws of France, Spain, or 
Mexico. 

Chancellor Kent added to the con- 
fusion by saying that at common 
law non-tidal and non-navigable 
were in fact synonymous, and the 
eminence of this jurist caused many 
courts to follow him. 

The result is a myriad of decisions 
that cannot be reconciled. 


KENTUCKY 

This article will not attempt to ana- 
lyze the various rules followed in 
other jurisdictions, but will be con- 
fined to a discussion of the common 
law rule as it applies in Kentucky 
to riparian ownership in and along 
our rivers and streams. 

The decisions in this state are based 
on the leading case Berry v. Snyder, 
&c., 2 Bush 266 (1867). In this case 
the ownership of alluvion in the, Ohio 
River was the subject of the litigation, 
and the court-decided that the com- 
mon law would apply not only to the 
small streams and creeks but also to 
navigable rivers including the great 
Ohio. 

As late as 1911, however, we see 
Kent’s influence in a Kentucky de 
cision: “. . . in this state all rivers are 
non-navigable so far as the doctrine 
of riparian ownership is concerned 
.. .”, Robinson et al. v. Wells ct al, 
142 Ky. 800. The court, however, 
reached the same conclusion as the 
common law which, except in the 
case of tidal waters, had the identical 
rule for navigable and non-navigable 
streams. 
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Thus, in this state the title to the 
banks and beds of all rivers and 
streams, regardless of navigability, 
may be in the abutting property own- 
ers, subject only to the public ease- 
ment in navigation. 


EXTENT OF CLAIM 

If one owns the bank and bed, he 
owns to the thread or center of the 
stream and is entitled to any accre- 
tions by avulsion or relection, and 
must accept any loss due to erosion or 
derelection, Berry v. Synder, supra. 

Since in Kentucky the beds may be 
privately owned, the additions do not 
have to be joined to the banks, but 
may be in the form of islands; and 
such new islands appearing belong to 
the opposite riparian owners at a line 
corresponding to the old thread of the 
stream, Strange v. Spaulding, 17 Ky. 
Law Rep. 305. 

At common law the doctrine of 
accretion was the same for all non- 
tidal waters; and yet in Miller v. 
Layne, 4 Ky. Opn. 524 (1872), the 
court said that the doctrine of accre- 
tion was not applicable to small 
streams and branches. In 1888 in 
Degman v. Elliott, 9 Ky. Law Rep. 
982, the lower court charged that ac- 
cretion was applicable to non-navi- 
gable streams; but the Court of Ap- 
peals without referring to this decided 
the case on another point, post. 

Without mentioning Miller v. 
Layne, the Court of Appeals has de- 
cided that accretion does apply to 
small streams and branches, Spurrier 
v. Hodges, 28 Ky. Law Rep. 804 
(1906) ; Witt v. Wills, 27 Ky. Law 
Rep. 417 (1905), and Johnson v. 
Lemhart, 274 Ky. 127 (1938). The 
latter two cases cited Gould on 
Waters, Section 159: “If an unnavi- 
gable stream, in which the title of the 
mparian owners extends ad filum 
aquae, slowly and _ imperceptibly 
changes its course, the boundary line 
is the center of the new channel.” 








The doctrine, it will be noted, is 
applicable only when the change is 
gradual and imperceptible; but the 
doctrine “has no application at all 
when the stream itself has shifted 
from one bed or channel to another, 
leaving the intervening land compara- 
tively undisturbed,” Degman v. 
Elliott, supra; Sweatman vy. Holbrook, 
18 Ky. Law Rep. 870 (1897); 
Vaughn vy. Foster, 20 Ky. Law Rep. 
682 (1898). In the latter instance 
the old boundary line remains un- 
changed. 


OHIO RIVER 

Controversy was bound to arise on 
the Ohio River, for the State line goes 
beyond the thread of the stream to 
low water mark on the northern 
shore. 

The court in Ware v. Hager, 126 
Ky. 324 said: “. . . riparian owners 
abutting on the Ohio River . . . did 
not acquire title to the low water mark 
on the northern shore of that river 
notwithstanding the northern bound- 
ary of the State of Kentucky ex- 
tended to that line, but such riparian 
owner took title under the rule to 
only the thread of the stream. 
MUNICIPALITIES 

The same rule applies to municipal- 
ities as to private owners. Cities and 
towns may extend to the thread of the 
stream and on the Ohio River they 
are also confined to that line, City of 
Covington v. State Tax Commission, 
231 Ky. 606 (1929). 

This is true even though cities of 
the second class have concurrent jur- 
isdiction with the Commonwealth to 
the low water mark on the north 
shore, KRS 81.080. 

The Legislature has made an excep- 
tion in the case of third-class cities 
on the Ohio River, and by statute 
(KRS 81.090) their boundaries ex- 
tend to the low water mark on the 
opposite shore. The General Assem- 
bly has made no law extending either 





12 KENTUCKY 


STATE BAR JOURNAL 





the jurisdiction or the territorial limits 
of other class cities on the Ohio. 


“AND NOW REST” 

In the leading Berry Case, Judge 
Robertson gave a vigorous dissent. 
He seemed to fear that private owner- 
ship in the bed and banks might inter- 
fere with the right of navigation on 
so important a commercial highway 
as the Ohio. 

The right of the public to navigate 
our great waterways has in no way 
been impaired by our following the 
common law. There is as great a 
freedom of travel here as in those 
states where the bed and banks are 
owned by the public. 


The common law is simple; and 
those states that have not followed it 
have made different rules applicable 
to navigable and _ non-navigable 
streams, with resultant uncertainty 
and litigation. 

Judge Robertson concluded his dis- 
sent with these words: “. . . I feel 
assured that I am right, and now 
rest, with entire self-satisfaction, on 
this desultory sketch of my own 
opinion.” 

We who look back more than three- 
quarters of a century to the Berry 
decision cannot agree with the dis- 
sent. In the years that have followed 
the common law has met Kentucky's 
problems very well. 





MY FIRST CAMPAIGN SPEECH 


By Pendleton Beckley 


I was assigned by the Campaign 
Committee to speak at a firial Demo- 
cratic rally. The place was Portland 
in the western part of Louisville, 
Kentucky. It was in November, 1902, 
the period of torchlight processions 
and corner lot political speakings. I 
had just been admitted to the bar, and 
this assignment made me prepare my 
oration with care and _historical 
ferver. The corner lot was large, and 
the platform on which we speakers 
sat and from which we spoke had 
been erected in the center, while two 
large bonfires served somewhat to 
light up the scene if not to warm the 
listeners. There were six speakers 
and I was the sixth on the list. The 
candidates for sheriff, county attor- 
ney, city jailer, two councilmen, and 
I, with the chairman of the meeting, 
were on the breeze-swept platform. 
One by one the speakers were called 
upon and spoke and one by one the 
audience drifted away until only a 
dark but solid fringe remained close 
to the stand. At last it was my turn 


to speak. I told them in eloquent 
words how Thomas Jefferson and 
John Beckley had founded the Re- 
publican now the Democratic party 
and traced its glory and its vicissi- 
tudes to the present time. I knew my 
speech was striking home because not 
a person left, and in spite of the cold 
and the shuffling feet on the platform 
behind me, I finished my oration and 
sat down well pleased with myself, 
my service to the candidates and the 
Democratic Party. 

Then the chairman of the meeting 
stepped forward and grasping the 
platform rail with both hands leaned 
forward and spoke earnestly to the 
audience. 

“You’se has been so good and 80 
patient under such trying circum- 
stances that them checks I give you is 
now good for two whiskeys instead 
of one.” 

And the whole audience quickly 
filed over to Casey’s saloon on the 
corner. 
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The Development of 
Administrative Law 


By THOMAS J. KNIGHT 


EDITOR’S NOTE: Mr. Knight is a member of the Board 
of Commissioners of the Kentucky Bar Association, is a Hearing 
Commissioner for the Office of Price Administration, and is 
Professor of Administrative Law at the Jefferson School of Law. 


No branch of the law has received 
the attention or created the interest 
among lawyers and laymen during 
the past decade as has that body of 
the law now generally known and re- 
ferred to as Administrative Law. No 
one subject in the whole kaleido- 
scope of the law is being so discussed 
in Bar Association meetings, so writ- 
ten about in the legal publications 
and law reviews as is this one. No 
one subject is giving rise to as many 
adjudications in our courts of last 
resort, especially the Supreme Court 
of the United States, as is this one. 
It therefore behooves the average 
lawyer, who often admits that it is 
something he knows nothing about, 
to make some acquaintance with the 
subject and to become interested in 
the developments that are now tak- 
ing place in this comparatively new 
field of the law. 


Although generally thought of and 
spoken of as a new field of the law, 
it is in reality not such. It is its 
rapid growth and development in 
the past decade that has made it 
seem so. From our earliest Colonial 
period we have had administrative 
law in some of its forms. In Eng- 
land it has long been a highly de- 
veloped branch of the law, while in 
France, its French equivalent, the 
droit administratif, is the most direct 


source of contact which the average 
citizen has with the laws under 
which he lives. The slow growth of 
administrative law in this country 
can be attributed to the simplicity 
of our early economy, and its early 
manifestations were confined largely 
to the collection of customs, determi- 
nation of land claims, questions aris- 
ing out of immigration problems, 
school administration, patents, and 
some forms of tax matters. 


It was the tremendous and un- 
precedented growth and develop- 
ment of the railroads in the two 
decades following the Civil War 
that gave rise to the first real ad- 
ministrative tribunal in the form as 
we know it today. That was the 
Interstate Commerce Commission, 
created by act of Congress in 1887 
and extended and perfected by many 
subsequent amendments. One has 
only to read the history of our rail- 
roads, their early methods of building 
their financial structure, the abuses 
which arose from rebates to large and 
favored shippers, the discriminations 
practiced in favor of certain com- 
munities or sections against others, 
and other abuses which sprang from 
their unregulated operation, to realize 
that regulation was inevitable and 
necessary. Neither can one fail to 
sympathize with the management of 
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modern railroads, that, as a result of 
these abuses of the early railroad 
pioneers, regulation went so far that 
they are now so completely regulated, 
down to even the details of their 
accounting practices, that little initia- 
tive and freedom is left in the hands 
of management. 

So great was the success of the In- 
terstate Commerce Commission in cor- 
recting abuses in the national field of 
interstate commerce that its example 
was soon followed by the states creat- 
ing similar commissions in the narrow- 
er field of intrastate commerce within 
their boundaries. It was this influ- 
ence which no doubt caused the Ken- 
tucky Constitutional Convention of 
1891 to incorporate into our present 
Constitution the Kentucky Railroad 
Commission, our first real State ad- 
ministrative tribunal. It was unfor- 
tunate and apparently wholly unneces- 
sary that the provision for a Railroad 
Commission should have been incor- 
porated into our fundamental law in- 
stead of being merely statutory. For 
no matter how unnecessary it may be- 
come, and in fact in the opinion of 
many has become, by reason of the 
dwindling of purely intrastate com- 
merce and the constant growth of in- 
terstate commerce, it cannot easily be 
abolished or its constantly decreasing 
duties transferred to the Public Utili- 
ties Commission which is geared to 
handle railroad regulation along with 
other public utilities at considerable 
saving to the State. 

The idea of a regulatory commis- 
sion was confined largely to the rail- 
roads for the first quarter of a century 
after the creation of the Interstate 
Commerce Commission and _ similar 
state commissions, because that was 
the only business which had developed 
to a size and importance which re- 
quired regulation. However, the turn 
of the century witnessed the begin- 
ning of a growth and expansion of 
business comparable to the growth of 


the railroads following the Civil War. 
With this growth came the power age 
and a growth of social and economic 
problems which resulted in the crea- 
tion of Public Utility Commissions, 
Workmen’s Compensation Commis- 
sions, and other similar tribunals in 
the states. In the National field the 
outstanding administrative — tribunal 
created by Congress to regulate and 
control some of the abuses which had 
grown up in the commercial field was 
the Federal Trade Commission 
created in 1914, the success of which, 
along with that of the Interstate Com- 
merce Commission has added greatly 
to the prestige of the administrative 
process and has contributed much to 
its sound growth. The use of ad- 
ministrative agencies to carry out 
many objectives during World War | 
and their use for giving assistance in 
the expansion of business in the dec- 
ade immediately following, resulted in 
their steady growth. But, it has been 
since 1933 when, with a change of 
administrations, the administrative 
agency was used to solve problems 
arising out of the depression, in the 
regulation of some excesses that had 
grown up in the business world, in 
preparation for the war daily becom- 
ing more inevitable and finally for the 
prosecution of that war and the neces- 
sary controls resulting therefrom, that 
has expanded that number of admin- 
istrative agencies beyond all propor- 
tions ever dreamed of. So that now 
there are perhaps over two hundred 
National administrative agencies of 
one kind or another, and many more 
with only state-wide jurisdiction. 
Inevitably the growth of adminis- 
trative tribunals during the past dec- 
ade and their use to some extent as 
a means of carrying out social and 
economic reforms, in policing of pri- 
vate business, and their use to 
strengthen less fortunate competitors 
in the economic battles, has tended to 
draw the question of administrative 
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law and procedure and their regula- 
tion into political discussion. With 
the political aspect we are not con- 
cerned in this article. What we are 
interested in here are only the legal 
aspects of the subject, the character- 
istic procedural developments and the 
steps now being taken by the legal 
profession to correct some phases of 
the practice and procedure before 
these agencies which many able law- 
yers believe need remedying. 

In tracing the growth and the de- 
velopment of the administrative proc- 
ess it will be interesting to note one 
circumstance of its development in 
this country as distinguished from 
its development in England and Con- 
tinental Europe. Rigid written con- 
stitutions, such as we have, are prac- 
tically unknown in English and Euro- 
pean systems of government and cer- 
tainly the doctrine of separation of 
powers into three ‘watertight com- 


partments, Legislative, Executive, and 
Judicial, has nowhere else in the 
world, except as it may have been 
copied from us, been a cardinal prin- 
ciple of constitutional or legislative 


policy. This separation of powers is 
written into the Constitution of many 
states, including Kentucky, and by 
implication is a basic principle in the 
Federal Constitution. Thus the de- 
velopment of administrative law and 
the use of administrative agencies, 
which exercise at least quasi-legisla- 
tive, quasi-executive, and quasi- 
judicial functions, runs contrary to no 
traditions in other countries, but by 
the very exercise of all the powers 
above enumerated, does run afoul of 
one of our strongest American tradi- 
tions and Constitutional inhibitions. 
The modern typical administrative 
tribunal, by exercising legislative, ex- 
ecutive, and judicial powers, cuts 
diagonally across our _ tripartite 
scheme of government, and in so do- 
ing has given rise to one of the criti- 
cisms leveled at the administrative 


e., that it runs counter to 
one of our most fundamental Amer- 
ican traditions, the separation of 
powers and the non-exercise by one 
branch of powers belonging to an- 
other. 


process, i. 


Arising out of this separation tradi- 
tion and analogous to it, is that more 
often heard criticism of administra- 
tive tribunals, that they act as law- 
making bodies and then in the en- 
forcement of these laws act as prose- 
cutor, judge, and jury, thus running 
counter to another well settled Amer- 
ican tradition of disinterested adjudi- 
cation of disputes and controversies. 
That modern administrative tribunals 
perform a legislative function there 
can be no dispute. In their creation, 
by the legislative authority, whether 
that authority be the Congress or the 
state Legislatures, only the broad out- 
lines of their scope and powers, and 
the purposes for which they are 
created are generally defined, giving 
the tribunal itself power to “fill in the 
details” and make such regulations as 
are necessary to effectuate the pur- 
poses for which it was created. The 
regulations which it promulgates for 
this purpose are legislative in char- 
acter and have the force and effect of 
law while in effect. A violation of 
these regulations may result in a hear- 
ing conducted by the tribunal or one 
or more of its employed personnel and 
a decision by all or a section or panel 
of the tribunal. It is therefore con- 
tended by many that no fair and im- 
partial hearing is had, because of the 
interest which the administrative 
agency has in upholding the regula- 
tions which it promulgates. 

But by far the most frequently 
heard criticism of the administrative 
process in its present state of develop- 
ment is the lack of adequate judicial 
review of the orders and findings of 
administrative tribunals. In the stat- 
utes creating these agencies, some of 
them, especially those created to cope 
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with emergencies arising out of the 
war, have no positive provision for 
court review of their orders except 
up through the hierarchy of their 
own organization or to some espe- 
cially created or designated court to 
which the jurisdiction for review is 
limited. This has seemed necessary 
and is perhaps justifiable for such 
temporary emergency administrative 
agencies as the O. P. A. because 
of the necessity of uniformity in price 
controls over the whole country and 
the tremendous burden that would be 
thrown on Federal Courts if adminis- 
trative orders concerning prices and 
rationing controls were subject to 
judicial review. This lack of court 
review as it relates to these war 
agencies is temporary, is not a serious 
denial of constitutional rights, and is 
one of the sacrifices all must make to 
the war effort. As to the permanent, 
established agencies which will be 
continued or created after the war 
there should be, as there is now in 
some instances, provision for ade- 
quate court review of their final 
orders and decisions. When there has 
been provision for review in the stat- 
utes creating various administrative 
agencies, it has been quite generally 
provided that questions of fact are 
not reviewable but only questions of 
law. However, in the absence of 
statutory provisions for appeal, re- 
view of administrative orders by the 
courts has been effected to some ex- 
tent by the injunctive process to pre- 
vent the enforcement of such orders 
on the ground that some constitu- 
tional right was denied or that there 
had been a denial of “due process” in 
the conduct of the hearings. This 
method of review has not always been 
satisfactory. 

Another recognized defect in the 
federal administrative system has 
been the lack of clear, complete, and 
intelligible information on its organ- 
ization, procedure, and law. There is 


a justified feeling of helplessness 
among lawyers because of their in- 
ability to locate orders, regulations, 
and decisions which may affect their 
clients. The growth of all the vast 
agencies, tribunals, authorities, and 
commissions into what has now come 
to be virtually a fourth great branch 
of the government has been confus- 
ing. Without any well defined or pre- 
conceived plan it has, like Topsy, 
“just growed” as there was demand 
or need for their creation. As a re- 
sult there has been a lack of uniform- 
ity in their statutory creation, proce- 
dure, and provision for judicial re- 
view. The whole body of administra- 
tive law may be said to be in a state 
of flux. In its present state of de- 
velopment it has not yet crystallized, 
its boundaries are uncertain, and its 
terminology somewhat muddled, and 
while it is not one of the traditionally 
recognized branches of the law, such 
as criminal law, equity, and the com- 
mon law, it is rapidly becoming such 
and eventually this widely scattered 
and undefined stream of uncertain 
boundaries will be brought into a 
channel as definite as are the other 
great branches of the law. 

Moving in this direction have been 
the studies of the whole question of 
administrative law and procedure by 
special committees of the Congress, 
by the President’s Committee on Ad- 
ministrative Management, by _ the 
Attorney General’s Committee on Ad- 
ministrative Procedure and by special 
committees and the regular Commit- 
tee on Administrative Law of the 
American Bar Association. Reports 
have been made by these committees 
and their recommendations formu- 
lated into proposed legislation and 
modified after more critical study. 
Some remedial legislation has passed 
one or both houses of Congress, and 
one, the Walter-Logan bill, met a 
Presidential veto. All these studies 
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have now crystallized into a bill intro- 
duced into both houses of Congress 
by the respective Chairmen of the 
Judiciary Committee of each which 
bill has the unanimous approval of 
the House of Delegates of the Amer- 
ican Bar Association, and its passage 
is being sought by the Association. 
No attempt will be made to fully ana- 
lyze this proposed statute. Copies 
have been mailed to all members of 
the American Bar Association and a 
copy (H.R. 5081 or S. 2030) can be 
obtained through that Association or 
your Congressman. The proposed 
statute will not apply to the temporary 
agencies which have sprung up during 
the war emergency but only to those 
permanent agencies which will con- 
tinue after the war, or be hereafter 
created. In general and _ broadly 
speaking it provides for better public 
information concerning these agencies 
by providing proper publication of 
rulings, orders, and releases; provides 
notice and a procedure to be followed 
in formulating new rules and regula- 
tions ; sets out fair rules of procedure 
to be followed in the adjudication of 
cases and which we have come to 
embrace in the American ideal of 
“due process”; makes elaborate pro- 
visions for impartial and, as far as 
possible, independent hearing officers, 
and provides for judicial review of 
administrative orders affecting the 
substantial legal rights of the person 
involved. 

The proposed statute is not perfect 
and it may not accomplish all its spon- 
sors hope for in correcting known 
defects in the administrative process, 
but it represents the crystallized 
thought of many minds after much 
study of the subject. The adoption 
of this proposed legislation in sub- 
stantially its present form would seem 
to be a step in the right direction and 
at least worthy of trial in that trial 
and error method by which better 


conditions are often reached under 
our American system. Lawyers in- 
terested in the subject should study 
the proposed legislation, assist in per- 
fecting it, and aid in its enactment 
into law. 

Administrative law is here to stay. 
It arises out of necessity. The flexi- 
bility of the administrative process, 
the informality of its procedure, the 
advantage of a trained personnel to 
investigate, to hear, and to initially 
decide the many technical questions, 
arising in modern business, social, and 
economic life, the necessity of a con- 
tinuing agency to formulate rules and 
regulations for the control of excesses 
of business, all combine to make con- 
tinuance of administrative agencies 
inevitable. They owe their growth 


and development largely to the inabil- 
ity of legislative bodies to legislate in 
detail on these ever changing technical 
problems and the inability of the 


courts to cope with the many complex 
problems arising out of the swift 
social, economic, and mechanical de- 
velopments of the past generation. 
The ordinary judicial processes are 
too slow, too costly, too rigid in pro- 
cedure, too poorly equipped on the 
administrative side to handle these 
technical questions, too inexpert in 
fact finding to handle the technical 
questions of fact involved; for in- 
stance, in radio communication, avia- 
tion, securities and exchange control, 
power development and distribution, 
and rate making. The administrative 
agencies fill this need, howsoever im- 
perfectly. The good points and the 
undoubted advantages of the adminis- 
trative process must be preserved, the 
defects which have given rise to much 
criticism in recent years must be cor- 
rected. If the bill heretofore referred 
to is enacted into legislation it will be 
the first studied effort to bring some 
order out of the present chaos, a con- 
summation devoutly to be wished. 





Comment on Certain 
Recent Decisions 


By HARRY B. MACKOY 
Covington, Kentucky 


EDITOR’S NOTE: 
the State Bar Association. 


Mr. Mackoy is a former president of 
He is now a member of the Statute 


Revision Commission, which has recently been engaged in an- 


notating the Revised Statutes. 


He resides in Covington, but 


also maintains an office in Cincinnati, Ohio. 


In the July’ issue of the American 
sar Association Journal twenty- 
four opinions of the Supremie Court 
of the United States are reviewed. 
These were in cases decided by that 
court between May 12th and June 
12th. Five of them are described as 
“important tax cases,” which are 
said to “deserve close attention,” and 
four out of the five involved ques- 
tions of interstate commerce. A 
sixth opinion, and probably the most 
important and _ far-reaching, held 
that the fire insurance business, as 
conducted through the underwriters’ 
association in six states, which thy 
reviewers say required “the use of 
facilities of interstate commerce 
across the lines of nearly every 
state in the Union,” is interstate 
commerce within the scope and pur- 
pose of the Sherman Act. The Court 
concluded, therefore, that authority 
to enforce the provisions of that Act 
is properly derived from the Inter- 
state Commerce Clause of the Fed- 
eral Constitution. 

It would be impossible within the 
limits of this article to fully consider 
and properly discuss the conclusions 
reached by the Supreme Court in 
the cases which I have mentioned. 


Anyone who is interested in the ap- 
plicable law can doubtless borrow 
the Journal or the reports in which 
the opinions are contained. To one 
who resides in Kentucky, has an 
office in Ohio, and attempts to prac- 
tice law. in both states, as the writer 
and a few other lawyers do, the de- 
cisions of the Supreme Court in mat- 
ters which involve interstate com- 
merce are of peculiar importance. 
They are going to become more im- 
portant to all persons when the 
present war is ended, and when 
problems oi selling, distribution, and 
transportation will tremendously in- 
crease. As for taxes, they are and 
always will be of vital and immedi- 
ate concern to everyone. 

In all six of the cases to which the 
writer has referred there were dis- 
sents. In one of them two justices 
concurred with the writer of the 
dissent; in another, one justice con- 
curred; in two cases, one justice 
stood out alone; of the remaining 
two cases the Court was divided five 
to four in one and four to three in 
the other, two of the judges taking 
no part in the consideration of the 
last case. There were also separate 
concurring opinions in three of the 
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cases, and a separate dissenting 
opinion in one of them. 

This apparent inability to agree 
on questions of great public moment 
at a time when the fundamental prin- 
ciples of law should be settled, is 
most discouraging to members of 
the bar and litigants who may ap- 
pear in the U. S. Supreme Court. It 
is even more unfortunate for the 
vast number of American business- 
men and lawyers who used to look to 
that Court for guidance in the con- 
duct of their affairs, and especially 
in those transactions which pertain 
to interstate commerce. How can a 
man who is at present engaged in 
such transactions know what to do 
under certain conditions? How can 
any lawyer safely advise his client 
what the law may be tomorrow, 
even though he may make a guess 
at it today? 

As was pointed out by Chief Jus- 
tice Stone, who wrote the dissenting 
opinion in the insurance case which 
has been mentioned, United States v. 
South-Eastern Underwriters Associa- 
tion, U. S. Advance Opinions, Vol. 
88, page 1082, wherein the main opin- 
ion was written by Mr. Justice Black, 
the United States Supreme Court had 
for seventy-five years, since ‘the de- 
cision in Paul v. Virginia, 8 Wall U. 
S. 168, “adhered to the view that 
the business of insurance is not inter- 
state commerce.” The Chief Jus- 
tice then added these words: 

“Such has ever since been the 
practical construction by the other 
branches of the Government of the 
application to insurance of the com- 
merce clause and the Sherman Act. 
Long continued practical construc- 
tion of the Constitution or a statute 
is of persuasive force is (in?) de- 
termining its meaning and proper 
application.” 

Nevertheless, four out of nine jus- 
tices (two not sitting) upset this 


long established ruling, and thereby 
brought about a situation which can 
best be described in the words of 
Chief Justice Stone, viz. : 

“In the years since this Court’s 
pronouncement that insurance is not 
commerce came to be regarded as 
settled constitutional doctrine, vast 
efforts have gone into the develop- 
ment of schemes of state regulation 
and into the organization of the in- 
surance business in conformity to 
such regulatory requirements. Vast 
amounts of capital have been in- 
vested in the business in reliance on 
the permanence of the existing sys- 
tem of state regulation. How far 
that system is now supplanted is 
not, and in the nature of things could 
not well be, explained in the Court’s 
opinion. The Government admits 
that statutes of at least five states 
will be invalidated by the decision 
as in conflict with Sherman Act, and 
the argument in this Court reveals 
serious doubt whether many others 
may not also be inconsistent with 
that Act. The extent to which still 
other state statutes will now be in- 
validated as in conflict with the com- 
merce clause has not been explored 
in any detail in the briefs and argu- 
ment or in the Court’s opinion.” 


“Certainly there cannot but be 
serious doubt as to the validity of 


state taxes which may now be 
thought to discriminate against the 
interstate commerce, cf. Fire Asso. 
of Philadelphia vs. New York, 119 
U. S. 110, 30 L. ed. 342, 7 S. Ct. 108; 
or the extent to which conditions 
may be imposed on the right of in- 
surance companies to do business 
within a state; or in general the ex- 
tent to which the state may regulate 
whatever aspects of the business are 
now for the first time to be regarded 
as interstate commerce.” 
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It is true that “the proper divid- 
ing line between the _ respective 
powers of Congress and those of the 
states has been declared to be the 
most perplexing topic in American 
constitutional law.” It has been the 
subject of numerous law suits and 
many conflicting decisions. The 
opinions of the highest courts, in- 
cluding the Supreme Court of the 
United States itself, have been 
neither consistent nor uniform. The 
language of Justice Black in the case 
from which the writer has just 
quoted makes the following state- 
ment: 

“The precise boundary between 
national and state power over com- 
merce has never yet been, and 
doubtless can never be, delineated 
by a single abstract definition.” 


Nevertheless, in an action which 
went up from this state exactly fifty 
years ago, where the late Governor 


Goebel was of counsel, Covington & 
Cincinnati Bridge Co. v. Common- 
wealth of Kentucky, 154 U. S. 204, 
the United States Supreme Court, in 
an opinion concurred in by five out 
of nine justices, attempted to enun- 
ciate, and the writer believes did 
enunciate, the lines of demarcation 
from which to start and by which the 
respective rights, duties, and responsi- 
bilities of all parties might be estab- 
lished. They were thus stated, viz.: 


“The power of Congress over com- 
merce between the states and the cor- 
responding power of individual states 
over such commerce have been the 
subject of such frequent adjudication 
in this court, and the relative powers 
of Congress and the states with re- 
spect thereto are so well defined, that 
each case, as it arises, must be de- 
termined upon principles already 
settled, as falling on one side or the 
other of the line of demarcation be- 
tween the powers belonging exclusive- 


ly to Congress, and those in which the 
action of the state may be concur- 
rent. The adjudications of this court 
with respect to the power of the states 
over the general subject of commerce 
are divisible into three classes. First, 
those in which the power of the state 
is exclusive; second, those in which 
the states may act in the absence of 
legislation by Congress; third, those 
in which the action of Congress is 
exclusive and the states cannot inter- 
fere at all.” 


If the Supreme Court had followed 
its own classification and had stuck 
to the principles which were ex- 
pressed in the Bridge Company opin- 
ion, the writer is inclined to feel that 
some of the troubles that are now 
confronting it and all parties con- 
cerned could well have been avoided. 
On the contrary, before twenty-five 
years had elapsed, that Court and 
some of the state courts had wound 
themselves up in almost a maze of 
inconsistent and to some extent con- 
tradictory interpretations of the inter- 
state commerce law. During that 
period a great many cases arose which 
involved the sale and transportation 
between states of articles shipped in 
“original packages.” Such a package, 
as applied to interstate or interna- 
tional commerce, consisted of a bun- 
dle or aggregation of goods, put up 
in some certain form, covering, or re- 
ceptacle, for transportation from one 
state or nation to another. These 
packages were held to lose their inter- 
state or international character and to 
become subject to control or regula- 
tion in the state to which they were 
shipped when the packages were 
broken for the purpose of sale or de- 
livery, or where the property had be- 
come otherwise mingled with the gen- 
eral mass of property in that state. 
Often a question arose as to whether 
goods were in the original package, 
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so as to make the transaction inter- 
state and consequently free from 
regulation or control by the state 
where received. A case of this kind, 
wherein the writer was counsel, came 
before Hon. A. M. J. Cochran in the 
U. S. District Court for the Eastern 
District of Kentucky, in 1918, and the 
judge handed down a closely written 
opinion, containing more than ninety 
pages of legal cap, in which he under- 
took to analyze a large number of 
leading cases on the subject. He 
concluded his examination of them 
with this statement: 


‘It seems to me that the decisions 
of the Supreme Court on this ques- 
tion are in irreconcilable conflict.” 


Turning now to the five other cases 
mentioned by the writer, which have 
been referred to in the review by the 
American Bar Association Journal, it 
will be seen that the attitude of the 
members of the Supreme Court in 
each one is more or less conflicting. 
The dissents and separate concurring 
opinions justify such an assertion. An 
examination of the grounds for the 
decisions will bear it out. 

In McLeod, Commissioner v. J. E. 
Dilworth Company and Richman 
Crosby Company, Adv. Ops., Vol. 88, 
p. 910, it was decided that sales to 
Arkansas purchasers made by a Ten- 
nessee corporation may not constitu- 
tionally be subjected to an Arkansas 
sales tax where the seller had no place 
of business in Arkansas, the orders 
were accepted in Tennessee, and pas- 
sage of title and collection of the sales 
price took place outside of Arkansas. 
The earlier decision of the Supreme 
Court in McGoldrick v. Berwind- 
White Coal Min Co., 309 U. S. 33, 
had been relied upon by counsel for 
the State of Arkansas to sustain the 
tax, but the Arkansas Supreme Court 
held that the facts in the two cases 
were different. Quoting from the 
State court’s opinion, the U. S. Su- 
preme Court said: 


“The differentiations made by the 
court below between this case and the 
Berwind-White case are relevant and 
controlling. “The distinguishing point 
between the Berwind-White Coal 
Case and the cases at bar,’ said the 
court below, ‘is that in the Berwind- 
White Coal Case the corporation 
maintained its sales office in New 
York City, took its contracts in New 
York City, and made actual delivery 
in New York City .. .’ 205 Ark. at 
786, 171 S. W. (2d) 65. This, ac- 
cording to practical notions of what 
constitutes a sale which is reflected 
by what the law deems a sale, consti- 
tuted a sale in New York and accord- 
ingly we sustained a retail sales tax 
by New York. Here, as the Arkansas 
Supreme Court continued, ‘the offices 
are maintained in Tennessee, the sale 
is made in Tennessee, and the delivery 
is consummated either in Tennessee, 
or in interstate commerce with no 
interruption from Tennessee until de- 
livery to the consignee essential to 
complete the interstate journey.’ ” 


It seems to the writer that the fore- 
going statement of differences was in 
full accord with earlier opinions of 
the U. S. Supreme Court and with the 
weight of authority as to the place of 
sale and the consequent right of a 
state to tax. Four of the justices dis- 
sented, however, and the grounds of 
dissent, as set forth by Mr. Justice 
Douglas, were that, inasmuch as 
Arkansas might be legally authorized 
to impose a use tax arising out of the 
same transaction, it could constitu- 
tionally collect a sales tax. “It is not 
enough,” the dissent states, “to say 
that the use tax and the sales tax are 
different. A use tax may, of course, 
have a wider range of application than 
a sales tax ... But a use tax and a 
sales tax applied at the very end of an 
interstate transaction have precisely 
the same economic incidence. Their 
effect on interstate commerce is 
identical.” 
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In making such an assertion, as the 
main opinion points out, the dissent 
was seeking to sustain the tax simply 
by giving it a different name. It lost 
sight of the fact that “though sales 
and use taxes may secure the same 
revenues and serve complementary 
purposes, they are taxes on dif- 
ferent transactions and for different 
opportunities afforded by a. state.” 
When a court begins to base its de- 
cisions on the realistic theory that the 
practical impact is the same, no mat- 
ter what the kind or nature of the tax 
may be, it is getting on dangerous 
ground. 

The foregoing remarks apply in 
part to the dissenting opinion of Mr. 
Justice Rutledge in the above case. 
He took the position that, whether the 
tax was levied on a sale or on the use 
of the goods in question, by one state 
or the other, would make no material 
difference, if any. Therefore, if 
Tennessee levied a sales tax on the 
transaction, it would not in any proper 
conception of due process deprive 
Arkansas of the same power. He 
pointed out, though, that “the real 
danger arises most obviously when 
both states levy the tax,” and that 
there were two solutions, either of 
which “presents an awkward alterna- 
tive.” He dissented not on commerce 
grounds, but upon an unsustainable 
application of the due process prohi- 
bition. 

The next of the cases reviewed by 
the American Bar Association Jour- 
nal was Northwest Airlines, Inc., v. 
State of Minnesota, Adv. Ops., Vol. 
88, page 956, where the Supreme 
Court decided that a personal prop- 
erty tax upon the entire value of an 
airplane fleet might be imposed by 
the state in which the airlines com- 
pany is incorporated and in which 
it has its principal place of business, 
even though the planes are continu- 
ously engaged in interstate com- 


merce. Two out of five concurring 
judges wrote separate opinions and 
four justices dissented. There was 
some reason for such difference be- 
cause certain questions were novel, 
but it would seem that the law 
might have been clarified in the main 
opinion, if the suggestions of Jus- 
tices Black and Jackson had been 
followed. As stated by the reviewer, 
it is apparent that Mr. Justice Black 
felt that the main opinion of Mr. 
Justice Frankfurter “restricted the 
taxation of the corporation’s prop- 
erty by other states.” Partly as a 
result of this attitude, he indicated 
that he thought the difficulties in 
taxation bearing upon interstate 
commerce could best be solved by 
Congress. He said: 

“The differing views of members 
of the Court in this and related cases 
illustrate the difficulties inherent in 
the judicial formulation of general 
rules to meet the national problems 
arising from state taxation which 
bears in incidence upon interstate 
commerce. These problems, it 
seems to me, call for Congressional 
investigation, consideration, and ac- 
tion. The Constitution gives that 
branch of government the power to 
regulate commerce among the states, 
and until it acts I think we should 
enter the field with extreme cau- 
tion.” 


General Trading Company v. State 
Tax Commission of the State of Iowa, 
Adv. Ops., Vol. 88, p. 914, was an- 
other case reviewed in the American 
Bar Association Journal. It was 
there held that a Minnesota corpora- 
tion selling to Iowa _ purchasers 
might be required to collect the lowa 
use tax on such sales, although the 
Minnesota corporation had not quali- 
fied to do business in Iowa, main- 
tained no place of business there and 
orders were accepted and goods 
shipped outside of Iowa. Justices 
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Jackson and Roberts joined in a dis- 
senting opinion, and Mr. Justice 
Rutledge wrote a separate concur- 
ring opinion. The U. S. Supreme 
Court affirmed the Supreme Court of 
Iowa on the ground that its previous 
decisions in Nelson v. Sears Roebuck 
& Co., 312 U. S. 359, and in Nelson 
v. Montgomery Ward, 312 U. S. 373, 
were controlling. Those cases had 
been based on the principle that, 
while no state can tax the privilege 
of doing interstate business, the fact 
that property is used for interstate 
commerce, or has come into an own- 
er's possession as a result of inter- 
state commerce, does not exempt it 
from state taxation, so long as such 
taxation is not hostile or discrimina- 
tory. As Mr. Justice Jackson pointed 
out, however, the opinion in this 
case went pretty far when it made 
“a tax collector of one whom it has 
no power to tax” and “as the price 
of the privilege of doing interstate 
commerce.” The writer is inclined 
to believe that the dissenting opinion 
states the correct law in the fol- 
lowing language, viz.: 


“I recognize the pressure to up- 
hold all manner of efforts to collect 
tax moneys. But this decision, by 
which one may not ship goods from 
anywhere in the United States to a 
purchaser in Iowa without becoming 
a nonresident tax collector, exceeds 
everything so far done by this 
Court. In my opinion, the statute 
is an effort to exert extraterritorial 
control beyond any which a state 
could exert if there were no Con- 
stitution at all. I can think of noth- 
ing in or out of the Constitution 
which warrants this effort to reach 
beyond the state’s own border to 
make out-of-state merchants tax 
collectors because they engage in 
interstate commerce with the state’s 
citizens.” 


The Indiana gross income tax was 
the subject of the opinion of the 


U. S. Supreme Court in /nternational 
Harvester Company and International 
Harvester Co. of America v. Depart- 
ment of the Treasury of the State of 
Indiana, Adv. Ops., Vol. 88, p. 905. 
The court there decided that a 
foreign corporation might be sub- 
jected by Indiana to such a tax upon 
sales made by branches both inside 
and outside the state where delivery 
was made in Indiana, and that sales 
by Indiana branches to customers 
residing in Indiana, where goods 
were shipped from outside the state, 
could be included in figuring the tax. 
Mr. Justice Jackson dissented, but 
wrote no opinion. Mr. Justice Rut- 
ledge concurred in a separate opin- 
ion, and Mr. Justice Roberts took 
no part in the consideration or de- 
cision of the case. 


The main opinion in this case was 
based on four earlier opinions of 
the U. S. Supreme Court, and is 
well supported by the reasoning and 
authorities cited. The tax was de- 
scribed as “a privilege tax upon the 
receipt of gross income,” and, since 
the transactions were all consum- 
mated in Indiana, that state had the 
power to tax. In each matter, the 
court pointed out, a local transaction 
was made the taxable event, and 
that event was separate and distinct 
from the transportation or inter- 
course between the states. The fol- 
lowing sentence contains the gist of 
the opinion, viz.: 


“We only hold that where a state 
seeks to tax gross receipts from in- 
terstate transactions consummated 
within its borders its power to do so 
cannot be withheld on constitutional 
grounds where it treats wholly local 
transactions the same way.” 


The last of the six cases which 
were mentioned by the writer at the 
outset of this article is that of 
International Harvester Company v. 
Wisconsin Department of Taxation, 
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Adv. Ops., Vol. 88, p. 1023. It does 
not involve the problem of inter- 
state commerce, but is important as 
amplifying and extending the appli- 
cation of the Wisconsin tax on divi- 
dends. The tax is imposed with 
respect to both foreign and domestic 
corporations doing business within 
the state “for the privilege of de- 
claring and receiving dividends” out 
of income derived from property 
located and business transacted in 
the state. 


The Supreme Court had already 
held the tax to be constitutional in 
the case of Wisconsin v. J. C. Penney 
Co., 311 U. S. 435, but in this action 
the appeal was primarily based on 
the Fourteenth Amendment. As said 
by the reviewer, the argument “was 
made that the tax violates said 
amendment because retroactively 
applied to and measured by Wiscon- 
sin income which was earned and 
carried to the taxpayers’ surplus 
accounts before the enactment of the 
statute.” The Supreme Court, how- 
ever, disposed of the question of 
retroactivity by ruling that the tax- 
able event, which was the distribu- 
tion of the dividend, occurred after 
the enactment of the statute. The 
court further said: 


“Personal presence within the 
state of the stockholder-taxpayers is 
not essential to the constitutional 
levy of a tax taken out of so much 
of the corporation’s Wisconsin earn- 
ings as is distributed to them. A 
state may tax such part of the in- 
come of a non-resident as is fairly 
attributable either to property 
located in the state or to events or 
transactions which, occurring there, 
are subject to state regulation and 
which are within the protection of 
the state and entitled to the numer- 
ous other benefits which it confers 

. And the privilege of receiving 
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dividends derived from corporate 
activities within the state can have 
no greater immunity than the privi- 
lege of receiving any other income 
from sources located there.” 


Mr. Justice Jackson, in a strong 
dissent, implied that he thought the 
Court had, by its opinion, really 
passed on what he called a “substi- 
tute tax.” This was because the 
Court had said that the character- 
ization of the tax as a levy upon the 
privilege of declaring and receiving 
dividends was not controlling. He 
concluded his dissent with the fol- 
lowing vigorous language, viz.: 

“T do not think any fact in this 
case shows jurisdiction in Wisconsin 
to lay a tax on a privilege she does 
not grant and could not deny, which 
is exercised wholly outside of her 
borders and by those who are not 
her citizens or her corporate crea- 
tures. I see no foundation for the 
tax Wisconsin has laid and no bet- 
ter foundation for the substitute tax 
this court has laid. I would reverse 
the judgment below.” 


In commenting on the foregoing 
cases and in attempting to analyze 
the various opinions, the writer has 
expressed his disappointment that 
there is not and possibly cannot be 
more certainty and uniformity in the 
interpretation of the law. It may be 
difficult to prevent occasional differ- 
ences for the reasons which have 
been stated by the Court itself in 
some of the opinions cited. It should 
be practicable, however, to avoid 
what Judge Cochran has termed an 
“irreconcilable conflict.” 


In another dissenting opinion of 
the Supreme Court of the United 
States, Smith v. Allwright, Adv. Ops., 
Vol. 88, page 703, Mr. Justice 
Rokerts has recently stated his view 
of the decisions of that Court in 
language which is much more caustic 
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than the practicing lawyer or lay- 
man would be willing to use. He 
said: 

“The reason for my concern is that 
the instant decision, overruling that 
announced about nine years ago, 
tends to bring adjudications of this 
tribunal into the same class as a re- 
stricted railroad ticket, good for this 
day and train only. I have no assur- 
ance, in view of current decisions, 
that the opinion announced today 
may not shortly be repudiated and 
overruled by justices who deem they 
have new light on the subject. In 
the present term the court has over- 
ruled three cases.” 


*x* * * 


“It is regrettable that in an era 
marked by doubt and confusion, an 
era whose greatest need is steadfast- 
ness of thought and purpose, this 
court, which has been looked to as 
exhibiting consistency in adjudica- 
tion, and a steadiness which would 
hold the balance even in the face of 
temporary ebbs and flows of opin- 
ion, should now itself become the 
breeder of fresh doubt and confusion 
in the public mind as to the stability 
of our institutions.” 


The crux of the situation lies prob- 
ably in the ability, character, and dis- 
position of the men who compose the 
Court and who change from time to 
time. In a recent biography of Mr. 
Justice Holmes, entitled “Yankee 
from Olympus,” there is a chapter 
which calls him “The Great Dissen- 
ter.” The authoress quotes him as 
having said that the Court applied to 
the words of the Fourteenth Amend- 
ment “‘a delusive exactness.” This is 
what he is alleged to have said: 


“Delusive exactness is a source of 
fallacy throughout the law. By call- 
ing a business ‘property’ you make 
it seem like land. There is nothing 





that | more deprecate than the use of 
the Fourteenth Amendment . . . to 
prevent the making of social experi- 
ments that an important part of the 
community desires though the 
experiments may seem futile or even 
noxious to me and to those whose 
judgment I most respect.” 


Several years ago the writer was 
arguing a case before the U. S. Su- 
preme Court, in which he relied 
largely upon a previous opinion pre- 
pared by Mr. Justice Holmes. The 
latter, of course, noted the reference 
and evidently thought it was another 
instance of “delusive exactness,” for 
he leaned forward and with a pleasant 
twinkle in his eye remarked: 


“IT think that counsel should be told 
that I had great difficulty in convinc- 
ing the Court that I was correct when 
that opinion was announced. Whether 
I can do so again remains to be seen.” 


He did not succeed in winning the 
Court over to his side the second time. 
It turned out to be another opinion by 
a divided court and Mr. Justice 
Holmes, still true to his colors, was 
on the dissenting side. Perhaps, that 
is the way which it always must be! 


OPINIONS OF THE 
ATTORNEY GENERAL 


A county judge cannot block the 
action of the fiscal court by refusing 
to sign the court minutes. 

A county attorney cannot while he 
holds the office of county attorney 
hold the office of referee of the Work- 
men’s Compensation Board. 


Special elections for State officers 
can be held only in years when regu- 
lar elections are held for State officers. 
Presidential electors are State officers. 


Damages recovered for “wrongful 
death” are exempt from State inheri- 
tance tax. Wrongful deaths are those 
caused by negligence or deliberate act. 
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Circuit Judge Wait M. Prichard of 
Ashland served as special judge of 
the Johnson Circuit Court in August. 


County Judges, County Attorneys, 
Circuit Clerks, Court Clerks, and 
Commonwealth Attorneys held their 
annual convention August 15th, 16th, 
and 17th at Lexington. A tour of 
Bluegrass horse farms was made the 
afternoon of the 16th, followed by a 
buffet supper at Joyland Park. On 
the 16th and 17th separate meetings 
were held by each group. At their 
meetings the speakers were—for the 
County Judges, Judge W. E. Nichols 
of the Fayette County Court; for 
the Commonwealth Attofneys, Hon. 
A. J. Bratcher of Morgantown; for 
the Circuit Clerks, M. L. G. Triplett 
of the Revenue Department; for the 
County Attorneys, Lt. Gov. Kenneth 
Tuggle, and for the County Clerks, 
Mr. Fred Schultz of the Murray 
State Teachers College. 


Hon. Ballard Clark of LaGrange 
served as special judge of the Ken- 
ton Circuit Court in August. 


Hon. T. H. Demumbrum of 
Brownsville was elected president of 
the County Attorneys Association at 
their meeting in Lexington in August. 
Hon. H. Elliott Netherton of La- 
Grange was elected first vice-presi- 
dent; Hon. C. B. Upton, Williams- 
burg, second vice-president; Hon. 
Dan Griffin of Owensbore was 
elected treasurer; and Hon. Lawrence 
Grauman of Louisville was elected 
secretary. 


Hon, Ben M. Strother, formerly 
Special Assistant U. S. Attorney, has 


announced the re-opening of his law 
office for the general practice in the 
Grasty Building at Henderson. 
Hon. T. L. Hatchett, of Glasgow, 
formerly a member of the Board of 
Bar Commissioners, is now Lt. 
Hatchett of the U. S. Army. 


Hon. C. B. Latimer of the Glasgow 
Bar is now a member of the State 
Workmen’s Compensation Board 


Mr. Bob H. Smith of the Glasgow 
Bar is now an assistant secretary of 
the State Disabled Veterans Bureau. 
He is now stationed in Lexington. 


Commonwealth’s Attorney J. Sid- 
ney Caudel of Mt. Sterling, who has 
spent two years overseas with the 
Armed Forces, spent a leave at home 
in June. 

Hon. V. H. Jones of Glasgow 
served as special judge in the Adair 
Circuit Court in June. 

Hon. Oscar Foster, president of the 
Campbell County Bar Association, 
has appointed committees on investi- 
gation, judiciary, reform and public 
relations, membership, entertainment, 
library, speakers, “War”, unauthor- 
ized practice of law, and schedule of 
fees to serve the association for one 
year. 

Hon. Henry Bramblet of Mt. Ster- 
ling was the guest speaker at the 
Mt. Sterling Rotary Club meeting 
June 6th. His subject was “The 
Speak-Easy Club.” 

Hon. Joe Weaks of Murray is act- 
ing county attorney of Graves County 
in the absence of Hon. A. H. Kop- 
perund who is serving in the Army. 
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At the meeting of the Common- 
wealth’s Attorneys Association held 
in Lexington in August the following 
officers were elected—A. J. Bratcher, 
Morgantown, president; William 
Wise, Newport, vice-president ; Tom 
Burchett, Catlettsburg, secretary and 
treasurer. Mr. Burchett succeeded 
himself. 


/lon. Johnson Sellers, a native of 
Woodford County and a member of 
the Montgomery, Ala., Bar, died at 
his home in Montgomery, June 15th. 

There were only seventeen candi- 
dates for admission to the bar who 
took the semi-annual examination in 
June. Contrasting this with the peak 
of 168 in past years shows the re- 
duction the war is making in our 
ranks. 


Hon. Shelby Jett, Jr., a native of 
Madison County and a member of 
the Akron, Ohio, Bar, died on a train 
en route from Detroit to Akron, 
August 9th. 


A portrait of the late Earl W. Senff 
has been hung in the Circuit Court 
Room of the Montgomery County 
Court House -by members of his 
family. 


Miss Georgia Mae Nelson of the 
Paducah Bar is chairman for Ken- 
tucky of the Women’s National Bar 
Association. 


The collection of delinquent back 
taxes and Welfare Department claims 
heretofore handled under contract 
will be taken over for a trial period 
by the Attorney General’s office, At- 
torney Gen. Eldon S. Dummitt has 
announced. 


Judge N. P. Womack, believed to 
be the oldest police judge in the 
United States, died at his home in 
Wilmore, June 14th; he was 94 years 
old. 


County Attorney Samuel H. Cole 
had his automobile stolen June 6th. 


Mr. Ernest R. Gregory of the Haz- 
ard Bar was married to Miss Aileen 
McCormack, May 18th, at Pembrook. 


Capt. Axel R. Ernberg of the Rich- 
mond Bar has been assigned to Fort 
Benjamin Harrison as post judge 
advocate. 


Hon. Richard H. Lee is now serv 
ing as county attorney of Warren 
County during the absence of Lt. W. 
H. Natcher in the Army. Hon. Le- 
land H. Logan has been serving, but 
resigned because of the press of other 
business. 

The Boyd County Bar Association 
held its annual meeting May 27th, and 
elected the following officers: Presi- 
dent, Hon. Patrick H. Vincent, first 
vice-president, Thomas Burchett, sec- 
ond vice-president, A. N. Cisco; sec- 
retary, John Clark; and treasurer, 


W. H. Keyser, Jr. 


Mr. Foster E. DeWees of the Jef- 
ferson County Bar was appointed as 
city law department attorney to have 
charge of the legal affairs of the De- 
partment of Works, Department of 
Safety, and Civil Service Board of 
the City of Louisville, on May 22nd. 


The Presbyterian Sunday School 
joined other organizations to pay 
tribute to Judge W. T. Davis of Pine- 
ville, May 28th. The occasion was 
Judge Davis’ 80th birthday. 


Mrs. Ralph Gilbert of Shelbyville 
has been elected to membership in 
the National Association of Women 
Lawyers. Kentucky now has 25 
women lawyers who are members of 
this association. 


Mr. M. J. See of the Louisa Bar 
has received a Civil Service appoint- 
ment and has been assigned as an in 
vestigator of federal employees. 


William D. Cochran of the Mays 
ville Bar has been named chairman 
of the finance committee of the Re- 
publican State Campaign Committee. 
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Miss Helen Stephenson, Revenue 
Department attorney, has been ap- 
pointed acting supervisor of escheats 
by W. J. Moore, Revenue Commis- 
sioner. 


Hon. E. B. Wilson of the Pineville 
Bar spoke to members of the Bell 
County Bar Association at a dinner 
at the Cumberland Hotel, July Sth. 
His subject was “The Effect of Tax 
Sales on Property Titles.” 


Attorney William Yancy Handy, of 
Cave City, is the new United States 
Commissioner for Mammoth Cave 
National Park. 


The annual outing and chicken din- 
ner of the Campbell County Bar As- 
sociation was held June 29th at Martz 
Playgrounds, Ross, Kentucky. A 
softball game between single and 
married members of the association 
featured the occasion. 


Judge Allen R. Kincheloe of the 
Hardinsburg. Bar has conipleted fifty 
years’ practice at the Hardinsburg 
Bar and has occupied the same office 
during all of that time. 


Mr. C. H. Bruce of the Greenup 
Bar is the new referee for the 
Kentucky Workmen’s Compensation 
Board. 


Hon. William A. Stanfill of the 
Hazard Bar is the new chairman of 
the State Central Republican Com- 
mittee. 


Major M. Rey Yarberry is acting 
county attorney of Adair County 
while O. A. Durham serves with the 
Armed Forces. 


Hon. Eugene Royse has resumed 
his practice at Maysville after receiv- 
ing a medical discharge from the 
Army. 


Attorney Morton Holbrook of the 
Owensboro Bar has been promoted to 
captain of artillery and is now serving 
in Europe. 


Mr. E. H. Smith of the Glasgow 
Bar is now serving as police judge 
of Glasgow during the service of the 
regular Judge Geo. J. Ellis in the 
Navy. 


Hon. Pendleton Beckley, formerly 
of the Louisville Bar, writes the 
JouRNAL that he is a refugee from his 
office in Paris, France, where he has 
been practicing private international 
law for more than twenty years. He 
is now temporarily located at 15 
William Street, New York 5, N. Y. 


Mr. H. S. Robinson of Campbells- 
ville is holding down the job of coun- 
ty attorney of Taylor County. Mr. 
Robinson was admitted to the bar 
January 26, 1882, almost 63 years in 
active practice. How many Kentucky 
lawyers are there who can “top that”? 


Mr. James B. Milliken, a member 
of the Board of Bar Commissioners 
of the Kentucky State Bar Associa- 
tion and formerly associated with the 
law firm of Taft, Stettenius & Hollis- 
ter, Cincinnati, Ohio, has become a 
member of the firm of Galvin, Tracy, 
Geoghegan, Levy & Milliken, Cincin- 
nati, Ohio. Mr. Leonard J. Craw- 
ford, a former president of this as- 
sociation, who died recently, was a 
member of the same firm with which 
Mr. Milliken is now engaged in the 
practice of law. 


The Journat regretfully reports 


the following deaths in the profession 
not heretofore reported : 


Stephen D. Parrish of Richmond 
at Richmond, May 7. 


Gene Lair of Paris at Paris, May 


Thomas M. Beard of Shelbyville at 
Shelbyville, June 8. 
Carl O. Crites 
Louisville, May 24. 


Charles D. Grubbs of Mt. Sterling 
at Mt. Sterling, May 11. 


of Louisville at 
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Harry M. Collins of Frankfort at 
Lexington, May 21. 

Charles T. Ray of Louisville at 
Louisville, May 5. 

lustin Fields of Grayson at Gray- 
son, May 12. 

Fletcher Irwin of Elizabethtown 
at Elizabethtown, May 2. 

Neville C. Fisher of Paris at Paris, 
July 21. 

John I. Macey of Paris in Italy, 
July 14. 

Lewis L. Walker of Lancaster at 
Lancaster, July 5. 

/. B. Ross of Carlisle at Carlisle, 
July 6. 

J. V. Carder of Brownsville at 
Brownsville, March 22. 

A. L. Ratliff of Pikeville at Lex- 
ington, August 22. 


A KENTUCKY: COLONEL’S 
UNIFORM 


The following opinion of the At- 


torney General’s office written in 
1939 by Hon. William F. Neill, then 
an assistant attorney general, to 
Colonel George M. Chancellor of 
Cloverport, Kentucky, has just come 
into the possession of the JOURNAL. 
We publish it because of the amusing 
and interesting “historical” matters 
contained therein and because we are 
all interested in the proper regalia 
and insignia worn by our citizens. 


Dear Colonel Chancellor: 

Your letter of November 13, ad- 
dressed to the Attorney General has 
been referred to me for reply. 

There seem to be some conflicting 
ideas as to what constitutes the official 
uniform of a Kentucky Colonel and 
perhaps a historical view of the de- 
velopments of this regalia will help 
us in determining just what is proper 
and legal. 


Shortly after the Revolutionary 
War there migrated to Kentucky 
many bold, venturesome men to begin 
life anew in this territory. Many of 
them were about two jumps ahead of 
a Virginia sheriff or a Maryland mob. 
Upon their arrival at Cumberland 
Gap, or at whatever point they en- 
tered Kentucky, they, like butterflies 
emerging from cocoons, shed their 
former drab personalities and 
emerged in this virgin territory in a 
newly found glory as _ Colonels, 
Majors, and Admirials. Those with 
lesser vanity, as well as those with 
small ambitions, migrated southward 
where they were content to be known 
under the title of Captain, which is 
still a popular title today in Georgia, 
Tennessee, and Alabama. 

At that time, the Colonel’s char- 
acteristic insignia consisted of a brace 
of dueling pistols, a plug of chewing 
tobacco, an overwhelming desire to 
hunt, fight, place a bet, or make love 
to some woman, and a quart bottle of 
bourbon whiskey. 

Later when success and riches in 
this new land became theirs, generally 
through luck at cards and not as a re- 
sult of industry and work, the regalia 
of a Kentucky Colonel was a broad- 
brimmed hat, a frock coat, a pair of 
baggy trousers, and a_ shoestring 
necktie. To this he added a white 
goatee, a pair of sideburns, a veneer 
of culture, and a quart of bourbon 
whiskey. 

At a later period of the history of 
this State, after that unfortunate 
quarrel known variously as the Re- 
bellion, the War for the Southern 
Confederacy, and the Civil War, the 
Kentucky Colonel’s uniform consisted 
of a pair of patched pants, a floppy- 
brimmed hat, a _ tobacco-stained 
goatee, and a quart of bourbon 
whiskey, which produced in him a 
very marked dislike towards anything 
northern. 


(Continued on page 39) 
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Sickness and Accidents 
mean 


Loss of time and money! 


Are YOU Protected Against Loss? 


Take Advantage of the Plan Offered the 
KENTUCKY STATE BAR ASSOCIATION 


Some of the features of the plan: 
Provides coverage (no exclusions riders) for sickness and accident to 
age 70. 


Premiums do not increase nor do benefits decrease as you grow older. 





Policy has non-cancellable agreement. 


During the initial enrollment period, now, every member of the Association 


| No house confinement required. 

| active in the profession of law is eligible regardless of past medical history. 
| 
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Much broader coverage at considerably lower cost than can be bought on 

an individual basis. 

Any policyholder going into Military Service will receive a pro rata return 

of the unearned premium and shall be permitted to reinstate his policy upon 
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plication for reinstatement is made within forty days from the date of th 
| discharge. 


Because the insurance will not become effective until 50% of the active members 
of the Association have enrolled, we urge you take advantage of 
your membership and mail your application at once to— 


W. B. GRIFFIN, State Manager A. P. LEE, Group Manage: 
409-10 Bank of Commerce Bldg. 1079 Starks Bldg. 
Phone 478 Phone JAckson 8673 
Lexington 31, Kentucky Louisville 2, Kentucky 
For residents outside of Louisville and vicinity For residents of Louisville and vicinity 


Representing 


COMMERCIAL CASUALTY INSURANCE COMPANY 
of NEWARK, N. J. 


A LOYALTY GROUP COMPANY 


*Also approved by approximately 500 professional groups including many Bar associations. 
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WHERE you WANT THEM! 
WHEN you WANT THEM! 


AGENTS IN. ALL PRINCIPAL TOWNS 


LOUISVILLE BRANCH OFFICE 
419 WEST JEFFERSON STREET 


GEORGE HORSCHEL, Monager L. S. BLICKENSTAFF, Assistant Manager 
NEIL J. FIELDS, Special Representative 
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Every Lawyer Kuowds 


the common meaning of the word 


CROPS 


But —— your client —— a Bank —— 
loaned money to a nursery man, 
secured by a mortgage on his 


crops. 


If the borrower defaults, may 
your client seize the sapling 


trees and shrubs he has raised 
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Worps « PHRASES 


(PERMANENT EDITION) 


is the “One Minute Method” for finding the answers to 


such pertinent questions 
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